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Nr. r92{2-06‘- 33/din 25, 02. 2013

Domnului S$tefan CREANGA,
Presedintele Comisiei economie,
buget si finante

Parlamentul Republicii Moldova

Stimate domnule Creanga,

Prin prezenta, Vi comunicim ca Serviciul a examinat scrisoarea CEB nr. 352
din 24.07.2018, referitor Ia proiectul de Lege privind declararea voluntars s
stimularea fiscala, inregistrat in Parlament cu nr. 284 din 24.07.2018, si informeaza
urmatoarele.

Conform practicii internationale in procesul de implementare a acestuj tip de
programe sunt stabilite patru principii de bazi, necesare de a fi luate in considerare
pentru a preveni riscurile de spalare a banilor si anume:

- Aplicarea efectivi a masurilor de prevenirea si combaterea spalirii banilor

si finantarii terorismului;

- Interzicerea exceptiilor aplicarii prevederilor de prevenirea si combaterea

spalarii banilor si finantarii terorismului;

- Coordonarea si coOperarea nationala in scopul prevenirii si combaterii

spdlarii banilor si finantarii terorismului;

- Cooperarea Internationala in scopul prevenirii si combaterij spalarii banilor

si finantarii terorismulyj.

Totodata, in contextul examinarii proiectuluj mentionat, suplimentar a fost
solicitata opinia expertului independent in domeniul] prevenirii §i combaterii spalarii
banilor si finantarii terorismuluj — 4. Yehuda Shaffer, care detine experients

banilor, fiind in trecut implicat elaborarea sl expertizarea proiectului similar
implementat in Israel, precum si in alte state.

Astfel, conform opiniei expertului proiectul necesiti a fi completat cu
prevederi privind neadmiterea limitarii aplicarii prevederilor de prevenirea si
combaterea spilirii banilor si finantarii terorismului in scopul executarii prezentului
proiect.




Urmare a examinarii proiectului si opiniei legale 2 expertului care confirma
corespunderea prevederilor proiectului cu standardele FATE, Serviciul intervine cu
propunerea de a completa art. 17, cu litera ¢) cu urmatorul cuprins:

,c) Prevederile prezentei legi nu limiteaza aplicarea prevederilor legii cu
privire la prevenirea si combaterea spalarii banilor si finantarii terorismului
nr. 308 din 22.12.2017.”

Anexad:

- Opinia legala - d. Yehuda Shaffer, expert independent in domeniul prevenirii §i
combaterii spaldrii banilor si finangarii terorismului;

- Curriculum vitae - d. Yehuda Shaffer, expert independent in domeniul prevenirii §i
combaterii spaldrii banilor si finanjarii terorismului.

Cu respect,

/director k ﬂ/{/bm Vasile SARCO



CFV - Moldova
Yehuda Shaffer
25 iulie 2018
Dlui Vasile SARCO
Sef Serviciu Prevenirea si Combaterea Spalarii Banilor

Guvernul Republicii Moldova

Aviz pe marginea proiectului de lege privind declararea fiscala voluntara al

Republicii Moldova

La solicitarea Serviciului pentru Prevenirea si Combaterea Spalarii Banilor (Serviciul de
Informatii Fiscale din Republica Moldova), am elaborat un aviz pe marginea proiectului
de lege privind declararea fiscald voluntara inregistrat in Parlamentul Republicii
Moldova (Anexa 1), avand in vedere atat cele mai bune practici acceptate la nivel
international cat si standardele Grupului de Actiune Financiarad Internationala
(GAFI/FATF) privitoare la combaterea spalarii banilor si a finantarii terorismului.
Aceasta sarcind este extrem de importantd la momentul actual intrucat Republica
Moldova este in prezent supusa unei evaludri mutuale in cadrul celei de-a 5-a runde a
Comitetului Moneyval (Corpul de experti al Consiliului Europei in domeniul combaterii
spalarii banilor si finantarii terorismului), iar, la toamna, se asteapta o vizita de

documentare.

Intr-adevir, GAFI/FATF! realizeazi legitimitatea programelor de Conformare Fiscald
Voluntara (CFV), initiate pentru a facilita situatia contribuabililor relativa mijloacelor
financiare sau altor active nedeclarate anterior sau declarate incorect in scopul cresterii
veniturilor fiscale, sporirii onestitatii si conformarii fiscale si/sau facilitarii repatrierii
activelor in contextul politicilor economice. Totusi, GAFI/FATF a subliniat posibilitatea
comiterii unor abuzuri de catre infractori in scopul transferului de mijloace financiare
atunci cand programele sunt introduse pe termen scurt. Potrivit GAFI/FATF nivelul
riscului spalarii banilor si finantarii terorismului variaza destul de mult in functie de
caracteristicile diverselor programe CFV aplicate. In general, un program care este

utilizat doar pentru a le permite contribuabililior sa isi corecteze in mod voluntar

1 GAFI/FATF — Gestionarea implicatiilor Programelor CFV in privinta politicii de finantare a combaterii
spaldrii banilor si combaterii finantarii terorismului (Raport)



declaratiile fiscale nu pare sa prezinte un risc semnificativ din punctul de vedere al

spalarii banilor si finantarii terorismului.

In documentul anexat am inclus citeva amendamente, care, in opinia mea, insotite de
pasii aditionali descrisi mai jos (semnarea Memorandumului de Intelegere, emiterea
scrisorilor de indrumare si alti pasi preventivi) ar ajusta proiectul la cele patru principii
identificate de GAFI/FATF ca fiind cele mai bune practici de reducere a potentialelor
riscuri de abuz in cadrul initiativelor CFV din punctul de vedere al spalarii de bani si

finantarii terorismului.

Primul principiu este acela ca aplicarea eficientd a masurilor preventive de combatere a
spaldrii banilor si finantarii terorismului este o cerintd pentru indepartarea si atenuarea
riscurilor de spalare de bani si finantare a terorismului asociate implementarii oricarui
tip de CFV. Documentul propus (inclusiv amendamentele propuse si pasii aditionali
care trebuie sa fie intreprinsi de SPCSB si supraveghetori pentru a asigura intelegerea de
catre entitdtile raportoare a propriilor obligatii) asigura faptul cd toate entitdtile
raportoare vor respecta masurile de precautie relative clientilor (inclusiv evaluarea
caracterului rezonabil al declararii Ultimului Proprietar Beneficiar si verificarea sursei
fondurilor) in legatura cu cele cinci tipuri de proprietate la care se refera proiectul, mai
ales, bancile (privitor la depozitele in numerar si transferurile electronice intrate),
notarii (privitor la declararea anterioarda incorectd a valorii unei proprietati sau a

proprietarului) si participantii profesionisti de pe piata financiara.

Proiectul de lege stabileste un mecanism CFV detaliat, dar mentioneaza explicit ca nu
schimbad niciuna dintre obligatiile de combatere a spaldrii banilor si finantarii

terorismului prevazute de legea moldoveneasca privind spalarea banilor.

Al doilea principiu este acela ca nicio scutire deplina sau partiala de la cerintele de
combatere a spalarii banilor si finantarii terorismului nu va fi acordata in contextul
implementirii unui program CFV. In proiectul propus nu au fost sugerate asemenea
scutiri, ci, dimpotriva, autoritatile competente planifica sa se ocupe de riscurile aferente

unui atare program recurgand la o abordare bazata pe evaluarea riscurilor.

Cel de-al treilea principiu adoptat de GAFI/FATF ca cea mai buna practica este acela de

a asigura faptul ca autoritatile competente nationale sa fie capabile de a coopera,



coordona si face schimb de informatii, dupa caz, cu scopul de a reprima, investiga si
judeca orice incalcare a programului sub aspectul spalarii banilor si finantarii
terorismului. In proiectul propus (cu modificiri), autoritatea fiscald, SPCSB, Banca
Nationala si alte autoritati competente sunt autorizate sa semneze un Memorandum de

Intelegere in vederea schimbului de informatii relevante in contextul implementarii

programului CFV.

Cel de-al patrulea principiu GAFI/FATF este acela ca programele CFV trebuie sa fie
insotite de cea mai larga posibilitate de asistenta juridica si schimb de informatii in
cadrul anchetelor relative spalarii banilor si finantarii terorismului, cercetarilor penale
si procedurilor care tin de abuzurile comise in contextul programelor CFV, precum si de
asigurarea anchetelor si procedurilor privitoare la recuperarea activelor cand este cazul.
Proiectul inaintat se refera doar la persoane fizice si doar la cetdtenii moldoveni,
minimizand astfel riscul international de potential abuz. Totusi, potrivit proiectului (cu
modificarile sugerate, tinand cont de legislatia actuala privind asistenta juridica mutuala
si pasii aditionali discutati cu autoritatile, in special procedurile interne ale SPCSB in
vederea contactarii operative a autoritatilor strdine daca este necesar) persoanele cu
dubla cetatenie trebuie identificate si procedurile interne trebuie puse la punct pentru a
asigura schimbul prompt de informatii si cooperarea internationala atunci cand apar

suspiciuni de spalare de bani si finantare a terorismului.

Concluzie

Proiectul propus se refera la obligatia autoritatilor competente de a asigura masurile
adecvate in vederea punerii in aplicare a acestuia si atenudrii riscurilor inerente de
spdlare de bani si finantare a terorismului. Proiectul stabileste un mecanism CFV
detaliat si clarifica faptul cd nu modificd niciuna dintre obligatiile relative combaterii
spalarii banilor si finantarii terorismului prevazute in Legea RM cu privire la prevenirea
si combaterea spalarii banilor si finantarii terorismului. Adoptarea proiectului de lege
propus privind CFV, elaborat in conformitate cu comentariile convenite (anexa 1)
impreuna cu pasii aditionali care trebuie intreprinsi de autoritati, dupa cum au fost
descrisi mai sus, cu conditia implementarii eficiente, va asigura reducerea
corespunzatoare a acestor riscuri potrivit cu cele mai bune practici si standarde

internationale ale GAFI/FATF.

Yehuda Shaffer



Curriculum Vitae

Yehuda Shaffer

Yehuda Shaffer s-a nascut in 1962 si este in prezent un consultant independent
specializat in managementul riscurilor si averilor atat in sectorul privat cat si in cel
guvernamental, cu competente specifice in evaluarile privind combaterea spalarii
banilor si a finantarii terorismului (AML CFT, si GAFI/FATF), precum si in investigarea
si urmarirea penala a infractiunilor financiare si confiscarea activelor.

Anterior, DI Shaffer a activat in calitate de adjunct al Avocatului Statului din Israel
(domeniul financiar) (2009 - martie 2018).

In perioada 2002 - 2009, a fost directorul si fondatorul IMPA (Autoritatea de
combatere a spalarii banilor si finantarii terorismului din Israel) si FIU Israel (Serviciul
de Informatii Financiare) din cadrul Ministerului Justitiei.

Din 1992 pana in 2002, dl Shaffer a activat in calitate de adjunct al Avocatului Statului
in departamentul Inaltei Curti de Justitie, in biroul Avocatului Statului din cadrul
Ministerului Justitiei.

In perioada 1989-2001, dl Shaffer a lucrat intr-o firm# de avocatura in calitate de avocat
specializat 1in litigii corporative si civile.

A obtinut diplomele de licenta in drept (1987) si master in drept (1989) la Facultatea de
Drept a Universitatii Ebraice din Ierusalim, iar diploma de master in Administrare
publici la Scoala Kenedy de Guvernare de la Universitatea Harvard (2000).

A predat cursul ,Infractiuni financiare” la Facultatea de Drept a Universitatii Ebraice
din Ierusalim.

ACTIVITATEA INTERNATIONALA

DI Shaffer a reprezentat Statul Israel, Serviciul Procuraturii din Israel, precum si
Serviciul de Informatii Financiare din Israel in cadrul mai multor conventii
internationale si in fata diferitor organisme internationale (Conventia impotriva Torturii
de la Geneva (CAT Geneva), Asociatia Internationald a Procurorilor (APA), Grupul
Egmont, OCDE, Consiliul Europei (Moneyval) si Grupul de Actiune Financiara
Internationala (GAFI/FATF)).

A fost expert evaluator in diferite evaludri privind combaterea spalarii banilor si
finantarii terorismului (AML/CFT) din partea Consiliului Europei (Moneyval) si FMI.
(Grecia, Bosnia si Hertegovina, Muntenegru, Polonia, Jersey, Insula Man) si formator
permanent al evaluatorilor in cadrul cursurilor de evaluator Moneyval/FATF.

Serveste in mod regulat in calitate de expert in cadrul programelor de asistenta tehnica
pentru Serviciile de Informatii Financiare, Politie, Procurori si Judecatori, precum si in
legatura cu elaborarea legislatiei, evaluarea riscului national de spalare a banilor si



finantare a terorismului, din partea Biroului Droguri si Infractiuni al ONU (UNODC) si
a Consiliului Europei. Exemple de astfel de asistenta tehnica:

Asistenta Tehnica cu privire la infractiunile financiare si confiscare, dupa cum sunt
prevazute in codul penal al Bulgariei

Asistenta Tehnica cu privire la implementarea R.6 in Muntenegru

Asistenta Tehnica cu privire la Legea privind combaterea spalarii banilor din Bosnia si
Hertegovina

Formarea in domeniul combaterii spaldrii banilor si finantarii terorismului (AML si
CFT) a procurorilor si judecatorilor din Cipru, Georgia, Ucraina, Armenia, Kazahstan,
Uzbekistan, Tadjikistan, Republica Moldova.

Este vorbitor in mod regulat la simpozionul de la Cambridge privind infractiunile
financiare si participant la diferite alte seminare de formare si conferinte desfasurate de
diferite organizatii atat in Europa cat si in intreaga lume (Biroul Droguri si Infractiuni al
ONU (UNODC), Consiliul Europei, OSCE, Institutul Basel pentru Guvernanta si altele.)

SERVICIUL MILITAR

DI Shaffer a activat (1980-2005) intr-o unitate de parasutisti a Fortelor de Aparare din
Israel (IDF) (in rezerva din 1984) in diferite functii de comanda, inclusiv 5 ani in calitate
de comandant de regiment cu gradul de locotenent colonel. A participat atat la primul
razboi din Liban (1982) cat si la cel de-al doilea (2006).

PUBLICATII

JInfractiunile penale in Legea cu privire la combaterea spalarii banilor - Lupta
internationala impotriva spalarii banilor din perspectiva Israelului ,Revista juridica
Hamishpat, Colegiul de Management, Studii Academice, Publicatia Scolii Juridice,
martie 2005

,Analiza informatiilor financiare si detectarea finantarii terorismului” in Combaterea
terorismului in spatiul informatic, Publicatii Stiintifice Mondiale, Editate de Mark Last
(Universitatea Ben-Gurion din Negev, Israel) si Abraham Kandel (Universitatea din
Florida de Sud, Tampa, SUA).

,Standardele noi relative combaterii spalarii banilor si finantarii terorismului si
impactul acestora asupra trusturilor” in Trusts in Prime Jurisdictions, editia a 2-a,
editura Globe Business Ltd, Londra 2006.

,Detectarea finantarii terorismului prin informatiile financiare: rolul Serviciilor de
Informatii Financiare” in ,Combaterea finantarii terorismului. Puncte de vedere ale
practicienilor” (Mark Pieth, Daniel Thelesklaf Radha Ivory), Peter Lang 2009.

,Mai multe despre mens rea in infractiunea de spalare a banilor” Mishpat Mafteach,
Decembrie 2015, p.110.



,Trusturile si spalarea banilor” in Trusts in Prime Jurisdictions, editia a 4-a. Editura
Globe Law and Business, Londra 2016.

HOBBY-URI

DI Shaffer participa in mod regulat in cadrul Ligii de Orienteering din Israel.



Yehuda Shaffer Short CV

Yehuda Shaffer born in 1962 is today an independent consultant specializing in risk
and wealth management both in the private and governmental sector with specific
expertise in AML CFT, and FATF evaluations, and in investigation and prosecution

of financial crime and confiscation of assets.

Before that Mr shaffer served as the Israeli Deputy State Attorney (Financial
Enforcement) (2009 - March 2018)

Before that he was (2002 - 2009) the director and founder of IMPA - (Israel Money-
laundering and Terror Financing Prohibition Authority) the Israeli FIU (Financial

Intelligence Unit) in the Ministry of Justice.

Before that (1992-2002) Mr. Shaffer served as a senior deputy to the state attorney in
the high court of justice department, in the state attorney's office in the ministry of

Justice.

Before that (1989-2001) Mr. Shaffer worked in a law firm as litigating attorney in

various corporate and civil matters.

Received his L.L.B. (1987) and L.L.M. (1989) from the faculty of law at the Hebrew
University in Jerusalem, and a Masters in Public administration MPA - at the

Kennedy school of government at Harvard University (2000)

He taught the course "financial crime" at the law faculty in the Hebrew University of

Jerusalem.

INTERNATIONAL ACTIVITY

Mr. Shaffer has represented the state of Israel, the Israeli prosecution service, and the

Israeli FIU in many international conventions, and before several international bodies



(CAT Geneva, International Prosecutors Association (APA), The Egmont group,
OECD, Council of Europe (Moneyval) and FATF)

Has been an expert evaluator in several Anti Money Laundering and Countering
Terror Financing (AML/CFT) evaluations on behalf of the Council of Europe
(Moneyval) and the IMF. (Greece, Bosnia and Herzegovina, Montenegro, Poland,
Jersey, Isle of man), and as a regular trainer of evaluators in Moneyval\FATF

evaluator courses.

Serves regularly as an expert as part of technical assistance programs for FIU, Police,
Prosecutors and Judges, as well as with regarding to drafting of legislation, NRA, on
behalf of the CoE UNODC. Examples of such technical assistance:

TA Regarding the financial crimes and confiscation of the criminal code of Bulgaria
TA regarding Implementation of R. 6 in Montenegro

TA regarding AML law of Bosnia Herzegovina

AML and CFT Training of prosecutors and Judges of Cyprus, Georgia, Ukraine, -

Armenia, Kazakhstan, Uzbekistan, Tajikistan, Moldova,

Is a regular speaker in the Cambridge symposium on financial crime and a participant
in several other training seminars and conferences held by various bodies both in
Europe and worldwide (UNODC, CoE, OSCE, Basel institute for Governance and
others).

MILITARY SERVICE

Mr. Shaffer Served (1980-2005) in a paratrooper (Since 1984 in reserve) of the Israel
Defense Force (IDF) in various command positions, including 5 years as a regiment
commander ranked lieutenant colonel. Participated both in the first Lebanon war

(1982) and the second one (2006)

PUBLICATIONS



"The criminal offences in the prohibition of Money Laundering law - The international
combat against money laundering in an Israeli perspective "Hamishpat Law Review,

The College of Management, Academic Studies, Law School Publication March 2005

"Analysis of financial intelligence and the detection of Terror financing" in Fighting
terror in cyberspace, World scientific Pub. Edited by Mark Last (Ben-Gurion
University of the Negev, Israel) & Abraham Kandel (University of South Florida,
Tampa, USA)

"Emerging anti money laundering and counter terror financing standards and their
impact on trusts" in Trusts in Prime Jurisdictions 2" Ed. Globe Business publishing

Ltd London 2006.

"Detecting terrorist financing through financial intelligence : the role of FIUs" at
Mark Pieth, Daniel Thelesklaf' Radha Ivory, "Countering Terror Financing the

Practitionars Point of view" Peter Lang 2009

"More on the Mens Rea of the Money Laundering offence" Mishpat Mafteach
December 2015 p. 110

"Trusts and Money Laundering" in Trusts in Prime Jurisdictions 4™ Ed. Globe Law

and Business London 2016.

HOBBIES

Mr. Shaffer competes regularly in the Israeli Orienteering League



VTC Moldova

Yehuda Shaffer

July 25" 2018

To: Vasile SARCO

Head of the Office for Prevention and Fight against Money Laundering

Government of Republic of Moldova

Expert opinion on the draft legislation regarding a voluntary declaration tax initiative

in the Republic of Moldova

Following the request of the FIU of Moldova .l have been asked to prepare an expert opinion on the adequacy
of the proposed voluntary declaration tax draft registered in the Moldovan Parliament (Annex 1), in relation
both to the internationally accepted best practices and to the Financial Action Task Force (FATF) standards
regarding Anti Money Laundering (AML) and countering financing of terrorism (CFT). This task is
extremely important at this timing whereas the Republic of Moldova is currently undergoing a mutual
evaluation under the Moneyval’s (Council of Europe AML/CFT expert body) 5" round and the onsite visit
of this process is expected this upcoming fall.

Indeed, the FATF ' has realized the legitimacy of Voluntary tax compliance (VTC) programs initiated to

facilitate taxpayer’s situation vis-a-vis funds or other assets that were previously unreported or incorrectly

! FATF - MANAGING THE ANTI-MONEY LAUNDERING AND COUNTER-TERRORIST

FINANCING POLICY IMPLICATIONS OF VOLUNTARY TAX COMPLIANCE PROGRAMMES

http://www . fatf-gafi.org/mediz/fatf/documents/reports/BPP%20VTC pdf




reported for the purpose of raising tax revenue; increasing tax honesty and compliance; and/or facilitating
asset repatriation for the purpose of economic policies. Nevertheless the FATF has highlighted the potential
abuse of such programs, especially when introduced on short notice, by criminals for the purpose of moving
funds. According to FATF the level of potential money laundering (ML) and terrorist financing (FT) risk
varies greatly, depending on the characteristics of the particular VTC program being implemented. In general,
a programme that is being used solely for the purpose of allowing taxpayers to voluntarily correct tax reporting
information would not seem to carry a significant ML/FT risk.

In the Annexed draft paper, I have included several amendments which would in my opinion, together with
additional steps detailed below (MOU to be signed , guidance letters to be issued, other proactive risk based
steps to be taken etc.) bring the suggested draft in line with the four principles the FATF had identified as best
practices to mitigate potential risks of abuse of VTC initiatives for ML or TF.

The first principle is that the effective application of AML/CFT preventative measures is a prerequisite for
addressing and mitigating the money laundering and terrorist financing risks associated with implementing
any type of VTC. The suggested draft (together with the suggested amendments, and additional steps to be
taken by the FIU and supervisors to assure the understanding of the reporting entities of their duties) ensures
that with all the necessary CDD procedures (including assessing the reasonability of UBO declarations and
verification as to the source of funds) will be taken by all reporting entities with regard to all five types of
property which the draft law refers to and especially by banks (with regard to cash deposits and incoming wire
transfers) notaries (with regard to property previously misreported as to the value or the owner of the property)
and professional participants on the financial market.

The suggested law establishes a detailed VTC mechanism but clarifies that it does not change any of the

AML/CFT obligations set forth in the Moldovan money laundering law.



The second Principle is that no full or partial exemptions from AML/CFT requirements are to be granted in
the context of implementing a voluntary tax compliance program. In the proposed initiative no such
exemptions have been suggested, and on the contrary the relevant competent authorities plan to address the
risks posed by the VTC program on a risk-based approach.

The third Principle adopted by FATF as best practice is to ensure that all relevant domestic competent
authorities be able to co-ordinate and co-operate, and exchange information, as appropriate, with a view to
detecting, investigating and prosecuting any ML/FT abuse of the program. In the suggested draft (with the
amendments), the Tax Authority, FIU, Central Bank and other competent authorities will be authorized to
sign an MOU for the exchange of all the relevant information, for the implementation of the VTC program.
The 4" FATF principle is that VTC programs must be accompanied with the widest possible range of mutual
legal assistance and exchange of information in ML/FT investigations, prosecutions and related proceedings
relating to the abuse of voluntary tax compliance programs, and providing for asset recovery investigations
and proceedings when appropriate. The suggested draft law relates only to natural persons and only to
Moldovan nationals thus minimizing the potential international risk of abuse. Nevertheless in the draft (with
the suggested amendments, the existing mutual legal assistance legislation and additional steps to be taken
discussed with the authorities and especially internal procedures at the FIU for proactively reaching out to
foreign jurisdictions in appropriate cases) individuals with dual nationality will be identified, and internal
procedures will be put in place to ensure the prompt exchange of information and international cooperation
upon any identification of ML or TF suspicions.

Conclusion

The proposed draft and its provisions relate to the obligation of the competent authorities to provide adequate
measures both for its implementation and for mitigating the inherent ML and TF risks. It establishes a detailed

VTC mechanism and clarifies that it does not change any of the AML/CFT obligations set forth in the



Moldovan Law on prevention and fight against money laundering and terrorist financing. Adopting the
suggested VTC law drafted in accordance with the agreed comments (in annex 1) together with additional
necessary steps to be taken by the authorities, as detailed above, if effectively implemented, will ensure proper
mitigation of these risks in accordance with the best practices and international standards of FATF.

Yehuda Shaffer
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